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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF KANSAS

CRAIG E. MCLEAN, )
Plaintiff, ;

V. ; Case No. 02-4085-JAR
JO ANNE B. BARNHART, Commissioner of ;
Social Security, )
Defendant. ;
)

MEMORANDUM & ORDER

Plaintiff Craig E. McLean bringsthisaction pursuant to 42 U.S.C. 8§ 405(g) seeking judicial
review of Defendant Commissioner of Social Security’s denia of his application for a period of
disability and disability insurance benefits under Title Il of the Social Security Act. According to
plaintiff, defendant failed to properly assess plaintiff’s credibility, failed to accord adequate weight
to the physicians' opinions, failed to give adequate weight to the Veteran’s Administration’s
disability determination, and failed to establish that plaintiff could perform his past relevant work.
As explained in more detail below, the Court concludes that the decision, in part, is not based on
substantial evidence and/or on an incorrect application of the law, and therefore the Court remands
this case.

L Procedural Background

On July 20, 1999, plantiff filed his application for a period of disability and disability

insurance benefits, claiming disability since April 1, 1996, due to Graves Disease, Graves

Ophthalmopathy, and chronic obstructive pulmonary disease (COPD). The application was denied



both initially and upon reconsideration. At plaintiff’s request, an administrative law judge (ALJ)
held a hearing on September 29, 2000, at which both plaintiff and his counsel were present. On
December 26, 2000, the AL Jrendered adecision denying all benefits, on the basisthat plaintiff was
not under a“disability” asdefined by the Social Security Act. After the ALJ sunfavorabledecision,
plaintiff requested review by the Appeals Council; his request for review was denied on April 24,
2002. Thus, the ALJ sdecision isthe final decision of defendant.
II. Standard of Review
Judicia review under 42 U.S.C. 8§ 405(g) is limited to whether defendant’s decision is
supported by substantial evidenceintherecord asawhole and whether defendant applied the correct
legal standards.* The Tenth Circuit has defined “substantial evidence” as “such relevant evidence
asareasonable mind might accept as adequate to support aconclusion.”? Inthecourseof itsreview,
the court may not reweigh the evidence or substitute its judgment for that of defendant.?
III. Relevant Framework for Analyzing Claim of Disability and the ALJ’s Findings
“Disability” isdefinedinthe Social Security Act asthe “inability to engagein any substantial
gainful activity by reason of any medically determinable physical or mentd impairment . .. .”* The
Social Security Act further providesthat an individual “shall be determined to be under adisability

only if his physical or mental impairment or impairments are of such severity that he is not only

YSee white v. Massanari, 271 F.3d 1256, 1257 (10th Cir. 2001) (citing Castellano v. Sec’y of Health &
Human Servs., 26 F.3d 1027, 1029 (10th Cir. 1994)).

214, (quoting Castellano, 26 F.3d at 1028).

3a.

*Williams v. Bowen, 844 F.2d 748, 750 (10th Cir. 1988) (quoting 42 U.S.C. §§ 423(d)(1)(A),
1382c(a)(3)(A) (1982)).



unable to do his previous work but cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which existsin the national economy . ..." ’
The Social Security Administration has established afive-step sequential eval uation process
for determining whether a claimant is disabled,” and the ALJ in this case followed the five-step
process. If a determination can be made at any of the steps that a claimant is or is not disabled,
evaluation under a subsequent step is not necessary.” Step one determines whether the claimant is
presently engaged in substantial gainful activity.® If heis, disability benefits are denied.’ If heis
not, the decision maker must proceed to the second step.”® Here, the AL J determined that plaintiff
was not engaged in substantial gainful activity and, thus, properly proceeded to the second step.
The second step of the evaluation processinvolves adetermination of whether “the claimant
has a medicdly severe impairment or combination of impairments.”* This determination is
governed by certain“ severity regulations,” isbased on medical factorsalone, and consequently, does
not include consideration of such vocational factors as age, education, and work experience.*
Pursuant to the severity regul ations, the claimant must make athreshold showingthat hismedically

determinable impairment or combination of impairments significantly limits his ability to do basic

°ld. (quoting 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B) (1982 & Supp. 111 1985)).

®See id. (citing 20 C.F.R. §§ 404.1520, 416.920 (1986)).

Id.
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Y74, (quoting Bowen v. Yuckert, 107 S. Ct. 2287, 2291 (1987)).

1274, (citing 20 C.F.R. 8§ 404.1520(c), 416.920(c) (1986)).
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work activities.”® If the claimant is unable to show that his impairments would have more than a
minimal effect on his ability to do basic work activities, heis not digible for disability benefits.**

If, on the other hand, the cdlaimant presents medical evidence and makes the de minimis showing
of medical severity, the decision maker proceedsto step three.® The ALJin thiscase concluded that
plaintiff satisfied the severity requirement based on the fact that he has: Graves Disease, with
involvement of the extraocular muscles; a corneal abrasion; and diplopia—double vision treated by
muscle surgery and wearing one black lenseon plaintiff’ sglasses. Thus, the ALJproceeded to step
three.

In step three, the AL J* determines whether the impairment is equivalent to one of anumber
of listed imparmentsthat the Secretary acknowl edgesare so severeasto preclude substantial gainful
activity.”*® If theimpairment islisted and thus conclusivey presumed to be disabling, the claimant
is entitled to benefits.” If not, the evaluation proceeds to the fourth step, where the claimant must
show that the “impairment prevents [the claimant] from performing work he has performed in the
past.”*® |f the claimant is able to perform his previous work, he is not disabled.”® With respect to
the third step of the processin this case, the ALJ determined that plaintiff’s impairments were not

listed or medically equivdent to those listed in the relevant regulations. At thefourth step, the ALJ

374, at 750-51 (citing 20 C.F.R. §§ 404.1521(b), 416.921(b) (1986)).

Y14, at 751.

Bra.

1874. (citing 20 C.F.R. §8§ 404.1520(d), 416.920(d) (1986); Bowen v. Yuckert, 107 S. Ct. at 2291).

Yia.

1874. (citing 20 C.F.R. §8§ 404.1520(€), 416.920(e) (1986); Bowen v. Yuckert, 107 S. Ct. at 2291).
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determined plaintiff’s residua functional capacity (RFC) and concluded that plaintiff was able to
perform his past relevant work of video store clerk or laundromat operator. Thereforethe ALJdid
not move to thefifth step which is determining whether the claimant has the RFC “to perform other
work in the national economy in view of his age, education, and work experience.”
IV. Analysis of Plaintiff’s Specific Arguments

Plaintiff contends that the ALJ erred: in failing to accord adequate weight to the disability
determination of the Department of Veterans Affairs (VA); in finding plaintiff’s testimony not
credible; in failing to accord adequate weight to the physicians’ opinions; and in determining that
plaintiff could return to his past work. The Court addresses each of these arguments in turn.
A. Plaintiff’s Award of Benefits from the Department of Veterans Affairs

Plaintiff argues that the ALJ did not give adequate weight to the VA’ s determination and
award of disability benefits to him. In the Tenth Circuit, the ALJ must consider the claimant’s
disability rating by the VA which, “athough not binding on the Commissioner, is* entitled to weight
and must be considered.’”?* Although the Tenth Circuit has not stated what weight aV A disability
determination should receive, it is clear that it should receive some we ght, and a passing reference
will not suffice.”? In this case, the ALJ s decision includes three referencesto plaintiff’ s receipt of
VA ben€fits. TheALJnotedthat Plaintiff received about $2153 inmonthly VA benefits. TheALJ
noted that plaintiff's receipt of VA benefits for “Graves Disease and attending visual

limitations. . . . diminishes a financial need to return to work.” And the ALJ again noted that

Dsee id. (quoting Bowen v. Yuckert, 107 S. Ct. at 2291).

2 amlin v. Barnhart, No. 02-7087, 2004 WL 945110 at *7 (10th Cir. May 4, 2004) (quoting Baca v.
Dep 't of Health & Human Servs., 5 F.3d 476, 480 (10th Cir. 1993)).

22Richter v. Chater, 900 F. Supp. 1531, 1539 (D. Kan. 1995).
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plaintiff’s recapt of the benefits meant that “he may not have asignificant financial motivation to
returntowork.” The ALJ sonly consideration of the VA benefits was with respect to the benefits
being a source of income affecting plaintiff’s motivation of work.

The ALJdidnot consider or giveany weight tothe VA’ sdetermination of disability: in 1992
the VA found plaintiff 40% disabled; and in 1999 the VA found plaintiff 70% disabled. Whilethe
Tenth Circuit found it proper to not give great weight to atwenty percent VA disability rating,? to
ignore, without explanation, a disability determination of 70%, isimproper. Incomparison, this
Court found no error in an ALJ giving no weight to a 100% VA disability rating, when the ALJ
explained at some length why he rejected the VA determination? But the ALJ offered no
explanation for disregarding the VA disability determinations in 1992 and 1999.

The ALJmentioned that the VA found plaintiff disabled for “ Graves Disease and attending
visual problems,” however theV A hadincreased plaintiff’ sdisability statusin 1999 becauseit found
his Graves Disease symptoms to be advancing beyond visual limitations. In the 1999 VA rating
decision, indiscussing plaintiff’sGraves Disease, thereviewer noted that “[t]he recent exam found
some headaches and increased T4 and FTI lab results outside the normal range. The effects on
vision combine with the fatigability [sic] and elevated blood pressure to support a higher 60%
evauation.” Plaintiff alsohad a10% disability based onsinusitis, which madehisoverall disability
70% percent. Onremand, the ALJ should discuss plaintiff’ s disability rating from the Department
of Veterans Affairs and the weight to which that determination is entitled.

B. Assessment of Plaintiff’s Credibility

BMusgrave v. Sullivan, 966 F.2d 1371, 1375 (10th Cir. 1992).

24McQueeny v. Barnhart, No. 03-2338, 2004 WL 34877 at *6 (D. Kan. Jan. 5, 2004).
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Plaintiff further contends that in determining his RFC, the ALJ improperly assessed the
credibility of plantiff’scomplants of fatigue. When assessing credibility, the ALJ must consider
the three prong test set out in Luna v. Bowen.” The ALJ properly determined the first two prongs:
plaintiff has an impairment and there is a loose nexus between the alleged symptoms and the
impairment.?® The third prong of the Luna test asks whether the symptoms are in fact disabling,
considering al the evidence presented, including medicd data, objective indications of the degree
of symptoms, and subjective accounts of severity of symptoms by the claimant.* In addition to
objective medicd evidence, at thisthird step the ALJ isto consider:

1. [t]he individual’s daily activities; 2. [t]he location, duration, frequency, and

intensity of theindividual’ s pain or other symptoms; 3. [f]actorsthat precipitate and

aggravatethe symptoms; 4. [t]he type, dosage, effectiveness, and side effects of any

medication the individual takes or has taken to alleviate pain or other symptoms; 5.

[t]reatment, other than medication, the individual receives or has received for relief

of pain or other symptoms; 6. [a] ny measures other than treatment theindividual uses

or has used to relieve pain or other symptoms (e.g., lying flat on his or her back,

standing for 15 to 20 minutes every hour, or sleeping on aboard); and 7. [a]ny other

factorsconcerning theindividual’ sfunctional limitationsand restrictionsdueto pain

or other symptoms.”

The ALJ may also consider such factors as a claimant’s persistent attempts to find relief and

willingnessto try any treatment prescribed, regular contact with a doctor, and subjective measures

of credibility that are peculiarly within the judgment of the ALJ.?® Moreover, the ALJ must give

%834 F.2d 161 (10th Cir. 1987).

%14, at 164.

'1d. at 163.

230c. Sec. Rul. 96-7p, 1996 WL 374186 at *3.

21 una, 834 F.2d at 165-66; Huston v. Bowen, 838 F.2d 1125, 1132 (10th Cir. 1988).
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specific reasons why she rejects a claimant’s subjective complaints.® Ultimately, credibility
determinations “are peculiarly the province of the finder of fact,” and should not be upset if
supported by substantial evidence.®

A review of the ALJ s decision in this case reveals that she applied some of thefactorsin
Luna in assessing plaintiff's credibility. A claimant’s daily activities may be considered in
determining whether heis ableto engage in substantial gainful employment.®> The ALJ properly
considered plaintiff’s daily activities;, and there was substantial evidence supporting the ALJ s
finding that plaintiff's daily activities were inconsistent with total disability. Plaintiff’s daily
activities included: watching television, reading, working on a computer, preparing meals, and
feedinghisdogs. Plaintiff livesby himself and does hisown shopping, cleaning, dusting, and dishes;
he pays his bills and drives; and he occasionally writes fiction.

It was not error for the ALJto find plaintiff’ sactivitiesinconsistent withtotal disability. The
ALJalso noted that plaintiff had done somework and attended college classes after hisalleged onset
date. The ALJ relied on the fact that plaintiff was able to pass his classes, which she thought
indicated his ability to concentrate was not significantly impaired, and she believed his ability to
attend a class schedule and perform work required asignificant RFC, which directly related to his
current alleged disability. While neither the work plaintiff did nor his college attendance roseto the

level of substantial gainful activity, it wasnot improper for the ALJto consider each asfactorswhen

Owhite v. Massanari, 271 F.3d 1256, 1261 (10th Cir. 2001) (citing Kepler v. Chater, 68 F.3d 387, 390-91
(10th Cir. 1995)).

37d. (citing Kepler, 68 F.3d at 390-91).

21albot v. Heckler, 814 F.2d 1456, 1462 (10th Cir. 1987).
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determining whether plaintiff’s complaints of inability to work were credible.®

But the ALJ sconsideration of other Luna factorswas not supported by substantial evidence.
The ALJfound that there was no objective evidence of fatigue; thephysicians' reportsand opinions
did not demongtrate any ongoingtreatment for anything other than hisvisual problemsfrom Graves
Disease. Y et, the ALJdid not give any weight to the VA’ sdetermination that plaintiff was disabled,
based on more than just the visud effects of his Graves Disease. And, the ALJfailed to consider
the statement of athird party. Plaintiff’sformer supervisor stated that plaintiff wasless productive
than other workers because of his vision problems and because he tired easily, symptoms which
becameworse over time. The Tenth Circuit hasheld that the ALJ is not required to make specific
written findings regarding each witness's credibility, as long as it is clear from the ALJ s written
opinion that she has considered the witness s testimony.** Here, the ALJ did not mention the
supervisor’ sstatement, and itis not clear that the AL Jeven considered it. While somecircuitshave
held that the ALJ need not make a written credibility finding for each witness when the statement
could be discredited by the same evidence that discredits plaintiff’ stestimony,*® here there was no
substantial evidence discrediting plaintiff’s complaints of debilitating fatigue. The supervisor’'s
statement is direct evidence from awitness who was able to observe plaintiff on adaily basis. On
remand, the ALJ should consider this third party statement when making her credibility
determination.

Also, the ALJ stated that plaintiff did not have any side effects from his medication.

BMarkham v. Califano, 601 F.2d 533, 534 (10th Cir. 1979); Gay v. Sullivan, 986 F.2d 1336, 1339 (10th
Cir. 1993).

34 ydams v. Chater, 93 F.3d 712, 715 (10th Cir. 1996).

BLorenzo v. Chater, 71 F.3d 316 (8th Cir. 1995).
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Plaintiff’s response on his fatigue questionnaire stated that his Synthroid medication sometimes
made him feel jittery or duggish. The ALJ did not consider this evidence or state why he was
discrediting it. On remand, the ALJmust consider and explainthe VA’ s disability determination,
and what effect, if any, it has on the ALJ's findings concerning the credibility of plaintiff’s
complaints of fatigue.

Finally, it appearsthat the AL Jgave considerableweight to plaintiff’ sreceipt of VA benefits
and how that diminished his financia need to return to work. Courts have held that such reliance
on outside benefits is not substantial evidence for finding a claimant not credible*® This Court is
reversing and remanding this case to defendant to consider, examine and explain how the VA
disability determinationis or isnot rel evant to the findings underlying defendant’ s determination of
disability. Onremand, the ALJshould reconsider whether plaintiff’ sreceipt of disability benefits
diminishes his motivation to work, or whether it is his disabilities that diminish his work
motivation.*’

C. Treating Physicians’ Opinions

Plaintiff further argues that the ALJ erred in the weight she gave to the various opinions of
physicians. Threephysiciansrendered opinions, noneweretreating physicians. Dr. Majersrendered
an opinion, filling out a medicd source statement-physica, based on a one time examination of

plaintiff and a review of plaintiff’s medical records. Dr. Desai aso examined plaintiff on one

BSee Stonebraker v. Shalala, 827 F. Supp. 1531, 1536 (D. Kan. 1993); Burkett v. Callahan, 978 F. Supp.
1428, 1431 (D. Kan. 1997).

3See Stonebraker, 827 F.Supp at 1536 (“The mere fact that plaintiff has received assistance from other
sources, however, says nothing about the reasons plaintiff has remained unemployed, and it is equally probable that a
bona fide disability accounts for plaintiff's‘poor motivation’ to return to work. The AL J's circular reasoning cannot
support a credibility finding.”)
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occasion, and another physician filled out an RFC based on Dr. Desa’ s examinaion. Dr. Revels,
an ophthalmologist, did not examine plaintiff, but rendered an opinion on the basis of hisreview of
plaintiff’s medical records. Plaintiff complainsthat the ALJ did not give sufficient weight to Dr.
Majers sopinion, and gave too much weight to the opinions of Dr. Revels and the doctor who filled
out the RFC Assessment.

The ALJmust give the most weight to treating physicians opinions; opinions of physicians
who have examined the claimant are given less weight; and opinions of physicians who merdy
review the claimant’ srecords are to be given the least amount of weight.® Inaddition, the ALImust
consider specific factors when deciding the weight to give any physician’s opinion, including the
length of the treatment relationship, the frequency of examination, and the extent to which the
opinion is supported by objective medical evidence.*® None of the physicians whose opinions are
inissue aretreating physicians, so plaintiff arguesthat Dr. Majers’ s opinion should have been given
themost weight. Although plaintiff claimsthat the doctor who filled out the RFC Assessment only
reviewed the record, it appears that plaintiff was examined by Dr. Desai, and the RFC Assessment
was filled out by another physician based on Dr. Desai’ s examination. As areviewing physician,
Dr. Reves' opinion should have been given the least weight.

It does not appear that the ALJ gave the examining physicians opinions more weight than
thereviewing physician’ sopinion; and the AL Jdid not define nor explaintherelativeweight hegave
to these three opinions. Regarding Dr. Mgjers s assessment, the ALJwrote, “ Theundersigned has

reviewed a one-time evaluation identified in the record a Exhibit 10F that does show some

Bralbot v. Heckler, 814 F.2d 1456, 1463 (10th Cir. 1987).

SGoatcher v. U.S. Dept. of Health & Human Servs., 52 F.3d 288, 290 (10th Cir. 1995).
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limitations but not necessarily consistent with afinding of disability.” Regarding the physician who
filled out the RFC Assessment, the ALJ wrote:

In formulating this conclusion, the undersigned has considered the medical source

statement completed by a doctor who examined claimant on one occasion which is

found at Exhibit 9F. The undersigned finds that evaluation isessentidly consistent

with the residual functional capacity found herein except for the need to lie down

briefly three times aday which could be done during normal work breaks. It should

be pointed out that this report is not from a treating doctor but apparently from an

examining doctor who saw claimant on one occasion only.

It appears that there was some confusion by the ALJ, in her consideration of these two
doctors opinions. Dr. Mgers s opinion, which is Exhibit 10F, stated that plaintiff needed to lie
down threetimes aday. The doctor’ s opinion labeled Exhibit 9F did not contain such alimitation.
Neverthel ess, the ALJdetermined that plantiff’ sneed to liedown could be done during normal work
breaks. It appears the ALJ decided this because, although Dr. Mgjers stated plantiff could only
sit/stand/walk for six hoursin an eight hour day, he dso stated that plaintiff needed to lie down for
at least 15 minutes one time, and needed to lie down for atotal of 45 minutes during an eight hour
day. The ALJapparently surmised that plaintiff only needed three 15 minute breaks. The ALJalso
found that these breaks could be taken during norma work breaks; but the Court is unable to
determine what evidence supports this finding.

Inshort, the Court directsthe AL Jto clarify what evidence shewasrelying onwhenweighing
the doctors' opinions, for her discussion of the doctors opinionsisgeneral and appearsto be based
on an improper or incomplete review of therecord. If the ALJstill determines plaintiff’s need for
rest breaks can be accomplished during regular work breaks, the ALJ must support such a

determination, identifying the evidence she relies on. On remand, the ALJ must reconsider the

physicians opinionsinlight of the weight each should be given and determine the effect that weight

12



will have on plaintiff’s RFC.
D. ALJ’s Determination that Plaintiff Can Return to His Past Relevant Work

At step four, which is determining plaintiff’s ability to return to his past relevant work, the
ALJisrequired to makethefollowing threefindings: 1) determine plaintiff’sRFC; 2) determinethe
physical and mentd demandsof plaintiff’s prior work; and 3) determine plantiff’ sability to return
to his past relevant work given hisRFC.*° It isthe plaintiff’s burden to prove that he cannot return
to hispast relevant work, but the ALJ retains the duty to inquire and factually develop her decision
regarding plaintiff’s ability to return to his past work.**

Plaintiff agrees that the ALJ made aproper finding of the physical and mental demands of
plaintiff’s past work, but disagrees with the finding that he can return to his past work as a video
store clerk or laundromat operator. Plaintiff contendsthat the ALJerred in finding that heretained
the RFC for arange of light work, except for the need to lie down three times a day during normal
work breaks. Becausewefindthe ALJ scredibility analysiswaslacking, the ALJ should reconsider
steps one and three and reconsider plaintiff’s RFC.

V. Conclusion

Therefore, the Court finds that this action should be reversed and remanded pursuant to
sentence four of 42 U.S.C. § 405(g) to conduct further proceedings asfollows:

Upon receiving the court’ sfinal order of remand, the Appeds Council of the Social

Security Administration will remand this case and direct the ALJ to reassess the

severity of plaintiff’s impairments, in accordance with the statute and regulations,
including theevaluation of plaintiff’ sRFC. The ALJwill further consider theimpact

40SOC. Sec. Rul. 82-62, 1982 WL 31386; see also Henrie v. U.S. Dep’t of Health & Human Servs., 13 F.3d
359, 361 (10th Cir. 1993); Winfrey v. Chater, 92 F.3d 1017, 1023 (10th Cir. 1996) (citing Henrie at 361).

enrie, 13 F.3d at 361.
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of thedisability determination by the Department of V eteransAffairs, therecordsand
opinions of the physicians, and plaintiff’s credibility. The ALJ will give specific
reasons for her resultant findings. The ALJ will reassess plantiff’sability to return
to his past rdevant work after reexamining her conclusions about plaintiff’s RFC.
If necessary, the ALJ will determine plaintiff’s ability to perform a significant
amount of jobs in the national economy.

ITISTHEREFORE ORDERED BY THE COURT THAT defendant’ sdecision denying
plaintiff disability benefitsisREVERSED AND REMANDED pursuant to the fourth sentence of
42 U.S.C. 8 405(qg) for further proceedings in accordance with this Memorandum and Order.

IT IS SO ORDERED.

Dated this20™ _ day of May, 2004, at Topeka, Kansas.

S Julie A. Robinson
Julie A. Robinson
United States District Judge
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